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DATED   21/1/16
PARTIES
(1) Marks and Spencer Plc (No. 214436) whose registered office is Waterside House, 35 North Wharf Road, London W2 1NW (M&S); 
(2) Alice Ball of Illustration Web  (Agent); and
(3) Andrew Hutchinson of [Insert Address of Party]  (Supplier)
(each a Party and together the Parties).

BACKGROUND
(A) M&S is one of the UK’s leading retailers and the Supplier is a provider of creative and associated services.
(B) The Agent has procured the services of the Supplier who has agreed to provide illustration services to M&S and has agreed to transfer to M&S all intellectual property rights (and connected rights) in any designs and materials arising from the provision of those services on the terms and conditions of this Agreement.

1 Definitions

In this Agreement the words below have the following meaning:

	Business Day
	any day which is not a Saturday, a Sunday or a bank or public holiday in England.

	Charges
	the charges set out in Schedule 2.

	Confidential Information
	all information in any form or medium which is secret or otherwise not publicly available (either in its entirety or in part including the configuration or assembly of its components) including commercial, financial, marketing, or technical information, know-how, trade secrets, business methods and other information in any form or medium whether disclosed orally or in writing before or after the date of this Agreement, together with any reproductions of such information in any form or medium or any part(s) of this information.

	Deliverables
	means illustrations specifically commissioned for use in relation to Biscuit Tins and developed by the Supplier as part of or in relation to the Services provided under this Agreement in any form, including computer programs, artwork, documents, designs, illustrations, reports and specifications (including drafts).

	Intellectual Property Rights
	any intellectual property rights including patents, utility models, designs, design rights, copyright (including rights in software), decryption rights, database rights, trade marks, rights pursuant to passing off, service marks, domain names, know-how, rights in confidential information  (including technical and commercial trade secrets) and image rights, in each case whether registered or not and including any application for registration and renewals or extensions of such rights in any country in the world.

	M&S Contract Manager
	Jane Taylor.

	Services
	the services set out in Schedule 1 and any other services that the Parties agree upon in writing from time to time.


2 The Services

2.1 With effect from the date of this Agreement, the Supplier (and the Agent shall procure that the Supplier) will provide the Services to M&S in consideration of the Charges.

2.2 The Services shall be performed and all Deliverables delivered in a timely and efficient manner.
2.3 The Supplier agrees that the Services will be performed by the personnel identified in Schedule 3.  No changes in personnel may be made without M&S’s prior written consent.
2.4 The Supplier shall only accept instructions from the M&S Contract Manager and M&S shall notify the Supplier in writing in the event of any change to this appointment.
2.5 The Supplier and the Agent shall not assign, delegate, transfer, charge or otherwise dispose of all or any of its rights and responsibilities under this Agreement.
3 Payment
3.1 Payment for Service

3.1.1 Subject to provision of the Services and delivery of the Deliverables in accordance with the terms of this Agreement, M&S will pay the Agent the Charges.
3.1.2 M&S will make payment of the Charges to the Agent and the Agent hereby undertakes to collect and receive all monies due to the Supplier.  The Supplier hereby declares that the payment of the Charges from M&S to the Agent shall be a good and valid discharge of all monies owed by M&S to the Supplier under this Agreement.
3.1.3 Subject to clause 3.1.5, M&S shall pay all valid and accurate invoices, on which is stated a valid M&S Purchase Order number, no later than 60 days after the date upon which such invoice is received by M&S (“the Due Date”) unless other payment terms are agreed between the parties in writing. For the purpose of this agreement, where the Due Date does not fall on a Business Day the payment will be made on the Business Day following. The Supplier shall submit invoices to M&S on a monthly basis. Invoices shall not be deemed received by M&S unless submitted in hard copy to M&S’ shared service centre in Manchester at the following address: Marks & and Spencer plc, 3 Hardman Square, Spinningfields, Manchester M3 3HF.
3.1.4 Any invoices submitted without a valid purchase order number will be returned for amendment and re-submission and the period for payment referred to in clause 3.1.3 shall not commence until a valid invoice is received.

3.1.5 If there shall be any dispute between the Parties relating to any payments to be made pursuant to this clause 3, M&S shall continue to make the payments required hereunder but the payment of the sum in dispute or that part of it as is disputed shall be suspended pending the settlement of the dispute which will not be unreasonably delayed. 

3.1.6 Without prejudice to the rights of M&S hereunder where the Services or any of them are not performed for any reason, M&S shall not be required to make any payment in respect of such Services.
4 Intellectual Property
4.1 Subject to Clause 4.3, all Intellectual Property Rights in the Deliverables will immediately vest in M&S and the Supplier hereby assigns with full title guarantee (and the Agent shall procure that the Supplier hereby assigns with full title guarantee) such rights to M&S.  The Supplier shall execute such documents and take such steps as M&S may reasonably require to give M&S the full benefit of this Agreement.

4.2 The Supplier shall obtain waivers of all moral rights in any of the Deliverables to which any individual is now or may be at any future time entitled under Chapter IV of Part 1 of the Copyright Designs and Patents Act 1988 or any similar provisions of law in any jurisdiction.

4.3 Where any Deliverables produced by the Supplier pursuant to this Agreement are subject to Intellectual Property Rights that are owned or controlled by the Supplier as at the date of this Agreement (the “Pre-Existing Rights”), then the Supplier will retain ownership of such Pre-Existing Rights, but hereby grants to M&S a non-exclusive, irrevocable, royalty-free licence to use such Pre-Existing Rights in any way whatsoever to facilitate and/or enable the use of the Deliverables and, for this purpose, to sub-license such Pre-Existing Rights to third parties.
5 Warranties

5.1 The Supplier and the Agent warrant that:

(a) each of them has the right, capacity and all necessary licences, permits and consents to enter into this Agreement.

5.2 The Supplier warrants that:

(a) the Services and Deliverables, and their provision in accordance with the terms of this Agreement, do not and will not infringe the Intellectual Property Rights of any third party;

(b) the Services shall be performed with all due care, skill and diligence, in accordance with best industry practice and to the highest standard of quality as it is reasonable for M&S to expect; 

(c) it will comply with all reasonable time limits for the delivery or alteration of Deliverables imposed by M&S;

(d) the Supplier has not done or omitted to do any act or thing to encumber or prejudicially affect any of the Deliverables;

(e) the Deliverables are the original creation of the Supplier or its employees or agents (whose rights have been or will be transferred in accordance with Clause 4.1) and no third party has any legal or moral rights which will affect the exploitation by M&S of, or M&S’s title in, the Deliverables;

(f) the Supplier has not and will not use the Deliverables, or make them available to any third party, or use any property, concept or information of M&S in any way (including the placing of any Deliverables, concepts, property or information on the internet or allowing or assisting others to do so) unless this has been expressly authorised in writing by M&S. It is agreed between the Parties that after the product launch in September 2016, subject to M&S’s prior written consent, the Supplier will be granted display rights to show the illustrations in its portfolio and online. 
6 Indemnity

Each Party agrees to indemnify and keep indemnified each of the other Parties from and against all costs, claims, demands, liabilities, expenses, damages or losses (including without limitation any direct or indirect consequential losses, loss of profit and loss of reputation, and all interest, penalties and legal and other professional costs and expenses) arising out of or in connection with its negligence, default or breach of this Agreement.

7 Limitation of liability

7.1 Except as provided in Clause 7.2, no Party shall be liable to the other Party by reason of any representation (unless fraudulent) or any implied warranty, condition or other term, or any duty at common law, or under the express terms of this Agreement for any indirect or consequential loss or damage (including loss of profits, anticipated savings, opportunity, reputation or goodwill) whether caused by the negligence, breach of contract, tort or breach of statutory duty of that Party, its employees or agents or otherwise, arising out of or in connection with this Agreement, but for the avoidance of doubt and subject to the other provisions of this Clause 7, each Party shall be liable to the other Party for direct losses.

7.2 Notwithstanding any other provision of this Agreement, neither Party excludes or limits its liability for the indemnities in Clause 6, fraud, fraudulent misrepresentation, death or personal injury caused by its negligence, or any other liability which cannot lawfully be limited or excluded.
7.3 Each Party’s maximum aggregate liability under or in connection with this Agreement, whether in contract, tort (including negligence) or otherwise, will in no circumstances exceed the Charges set out at Schedule 2.

8 Confidentiality

8.1 This Agreement, its content, the matters to which it relates and information exchanged pursuant to it are confidential between the parties.  On expiry or termination of this Agreement each party shall return to the other the other’s Confidential Information.  The parties’ obligations under this clause shall continue during and after the term of this Agreement.

8.2 The Supplier and/or the Agent shall not (and shall ensure that its employees, agents, consultants, sub-contractors, temporary staff/workers shall not) make any announcements relating to this Agreement or its existence, execution or its subject matter or issue, publish or distribute any press release or other external publicity (in whatever media), or enter into any advertising or marketing in relation to this Agreement without the prior written approval of M&S (at its absolute discretion) except as required by applicable laws or by any legal or regulatory authority (the Supplier and/or the Agent having used reasonable endeavours to consult with M&S prior to complying with any such requirement). 

9 Termination

Subject to Clause 13.1, M&S may terminate this Agreement, or any part of the Services to be provided under the Agreement, by giving the Supplier and/or the Agent written notice at any time prior to delivery of the final set of approved Deliverables.

10 Entire Agreement

This Agreement contains the entire agreement between the Parties and supersedes any prior written or oral agreements, representations or understandings between the Parties in relation to such subject matter.

11 Governing Law and Jurisdiction
The validity, construction and performance of all contractual and non-contractual matters arising in connection with this Agreement shall be governed by English law, and shall be subject to the exclusive jurisdiction of the Courts of England.
12 Third Party Rights

No person who is not a Party has any right to enforce any term of this Agreement under the Contracts (Rights of Third Parties) Act 1999. 

13 General

13.1 If this Agreement, or any part of the Services to be provided under the Agreement, is terminated prior to the completion of the Services in accordance with clause 8 above, the following percentages of the Charges will be payable:

(a) 10% before delivery of roughs;

(b) 25% after delivery of roughs;

(c) 33% after delivery of colour visual; and

(d) 50% after delivery of any subsequent revised illustration rough.

13.2 This Agreement may be executed in any number of counterparts, each of which when executed and delivered shall constitute an original of this Agreement, but all the counterparts shall together constitute the same Agreement.

13.3 Any notices to be given by any Party to the other under this Agreement shall be in writing and deemed duly delivered on the day following that on which the notice was sent if given by hand, sent by registered or special delivery or by email to the address of the relevant party at the head of this Agreement or any other address regularly used for general correspondence.
This Agreement has been entered into on the date stated at the beginning of it. 
Schedule 1
The Services TC "The Services" \f C \l "1" 
The Supplier will provide the following Deliverables:

•         Stag Tin illustration (to be used on the tin) 

•         The original illustration approx. 31cm x 23cm painted in acrylic on art board
The Supplier will design the Deliverables in accordance with the relevant specifications, and will deliver the Deliverables in accordance with the relevant time limits, notified to it by M&S from time to time.

All Deliverables are to be submitted to M&S for approval.  M&S will either give written notice to the Supplier approving the relevant Deliverables or will set out those additions or alterations to the Deliverables that it requires.  Until written approval is given, the Deliverables are deemed not approved by M&S.

If M&S requires alterations to any of the Deliverables, the Supplier will carry out those alterations as soon as reasonably practicable or within any reasonable time limits required by M&S and will re-submit the relevant Deliverables for approval as set out above.

Schedule 2
The Charges TC “The Charges” \f C \l “1” 
Illustration
•         Stag Tin illustration (to be used on the tin) – 2 years worldwide usage at a cost of £1,875.00

•         Buying the original illustration at a cost of £1,125.00

For the avoidance of doubt, M&S will own all rights in and to the Deliverables and/or the Illustration and will be entitled to use it as required without further payment.  

Schedule 3
Supplier personnel TC "Supplier personnel" \f C \l "1" 
Andrew Hutchinson

	Signed by JANE TAYLOR
For and on behalf of Marks and Spencer Plc

	………………………………………………………..…….

	Signed by Andrew Hutchinson
For and on behalf of Andrew Hutchinson
	………………………………………………………..…….

	
	

	Signed by Alice Ball
For and on behalf of Illustration Web
	………………………………………………………..…….
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